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13. As regards ground (a) that the
Rojgar Sewak to be appointed should be of
the same village, the said ground is patently
misconceived considering the fact that the
respondent no.6 has not been appointed in
the Gram Panchayat rather she has been
posted on an adjustment. Thus, the said
ground is rejected.

14. As regards ground (b) that in case
any irregularly is committed by respondent
no.6, the petitioner Gram Panchayat would
be unable to take any action as it is not the
appointing authority, the said ground also
merits to be rejected out rightly inasmuch
as once the respondent no.6 has been
appointed by some other Gram Panchayat
and has been adjusted in the Gram
Panchayat of the petitioner, it would always
be open for the petitioner Gram Panchayat
to inform the Gram Panchayat by which the
respondent no.6 may have been appointed
to initiate proceedings against her or to act
against her.

15. So far as the ground (c) that there
are no rules or any circular for adjustment
of a Rojgar Sewak, learned counsel for the
petitioner has also been unable to indicate
that there is any bar that a Rojgar Sewak
who has been appointed cannot be adjusted
in any village. The said ground is also
rejected.

16. So far as ground (d) is concerned,
the said ground is also found to be patently
misconceived considering that the petitioner
himself admits that the respondent no.6 had
been appointed way back in the year 2008
and has been continuing since last 16 years.
The petitioner has not brought on record the
appointment order or even the extension
order of respondent no.6 to indicate that she
could not have continued beyond three years
or for that matter her last extension was made

prior to a period of three years. Thus, in the
absence of any document to indicate to the
contrary, the said ground is also rejected.

17. Thus, from a perusal of the
aforesaid discussion it is apparent that none
of the grounds as have been raised by the
petitioner are legally sustainable in the eyes
of law.

18. Once from perusal of the aforesaid
grounds as raised by the petitioner it does not
emerge that the petitioner has got any legal
right or entitlement arising out of law and no
legal injury has been sustained by him after
passing of the aforesaid orders impugned,
consequently the petitioner has no locus to
challenge the orders impugned.

19. As regards the judgment of this
Court in the case of Smt. Geeta Devi
(supra), suffice to state that the said
judgment has not dealt with the locus of the
Gram Panchayat to challenge the order of
adjustment of Gram Rojgar Sewak. Thus, the
said judgment would have no applicability in
the facts of the instant case.

20. Keeping in view the aforesaid
discussion the writ petition is dismissed.
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— Effect — In a suit under Section 144 of
the U.P. Revenue Code, the plaintiff
claimed rights over land based on oral
baynama and adverse possession but
suppressed the outcome of earlier
proceedings under Section 38(1),
wherein his claim based on a sale deed
was rejected. Defendant filed an
application under Order VII Rule 11 CPC
for rejection of the plaint due to
concealment of material facts. Held:
Plaintiff was under a legal obligation to
disclose the earlier proceedings.
However, under Order VII Rule 13 CPC,
the plaintiff has liberty to file a fresh
suit on the same cause of action. (Paras
12, 14)

Dismissed. (E-5)
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1. Heard Mr. V.K. Ojha, Advocate,
holding brief of Sri Ashish Kumar
Srivastava, learned counsel for the
petitioner and Mr. Rahul Sahai, learned
counsel for respondent nos.4 and 5.
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2. In the present case, father of the
contesting respondent nos.4 and 5 has filed
a suit under Section 38(1) of the Uttar
Pradesh Revenue Code, 2006 (in short 'the
Code") for correction of errors in the
records of rights i.e. Khatauni. The said suit
was contested by the present petitioner and
the same was allowed by a reasoned order
dated 28.5.2016 and entries made in the
name of present petitioner was expunged
and name of the contesting respondents
were directed to be entered.

3. It is not in much dispute that there
was no challenge to said order at the instant
of the petitioner. Accordingly, it has
attained finality and claim of the present
petitioner on basis of a sale-deed in regard
to the land in dispute was rejected so far as
correction of record was concerned.

4. The petitioner concealing details of
above referred proceedings as well as its
out come has subsequently filed a suit
under Section 144 of the Code on
3.11.2016 and claimed land in dispute on
basis of a possession on oral baynama as
well as on plea of adverse possession.

5. It appears that a purported
application under Order VII Rule 11
C.P.C. was filed by the
defendants/contesting respondents for
rejection of the plaint on a ground that
petitioner/plaintiff has not come up
before the Court with clean hands and
concealed a material fact i.e. outcome of
the earlier proceedings that his claim on
basis of alleged sale-deed was rejected in
a proceedings arising out of Section 38(1)
of the Code, which has attained finality
and has bearing on suit also.

6. The learned Trial Court by an order
dated 27.5.2017 rejected the suit as not
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maintainable. The relevant part thereof is
mentioned hereinafter:

"Geffd ag # qwoliar &
foeq X 3ergueit & fagae sif&aear
AT FEJT Tehl &I GaAT 14T AT ardr
geT o awoigar W @ sga o
T el g AT Yarol fohar arm|
gfdardeor F&ar 1 3 2 & fag@e
faear #r 3R T 39 fofad T8
SEJ H IR &, S Hoeldel TAEel ¢,
fohed Taed 3R 6 ST & drase
AT & faeae ftgEdr &1 3R &
#1$ off fAfla sed gedd w8l g5 ¢

Hoa ga@ell W 39Tyl HET
fFeEl o1 gFgsh aRefles fohar qar
OTEd 989 &7 37T HAT| 931del
W 3y T Ggar &
gRefieeT & Tose giar § & acaed
HEUS & dlad Y&l & HEY SAAed
dgdleig  hlSal, IR
gFT  (Gfadr)  gemgrEe HAvs,
SAEIEIE Ud IiATedd  3UToTelT Ry
INOAT H dlg FRYUT gl faoffa &
gl B, fheq oy @ aeE &t
BureRt 3 Y § 9eA9d GIvUTicHSR
are Afed Far = g, st Afgwsaa
T 8@ & ®RUT ol S8 & oud
foRea Y I 39T g1

odldleid

7. The aforesaid order was challenged
by the petitioner by way of filing a revision
petition before the Board of Revenue.

However, the same was rejected by an
order dated 6.6.2022. The relevant part
thereof is mentioned hereinafter:

"Hel  3HIUET & fgae
HOGFAIT @RI WEJA TRl TE
el A [AEIRgEae gl Ud gAEel
W 3Ycled ATailcd ARl Ta 3efaAey
T & fHe@l @ el Hifd
gieefrera fomam|

IWFd FoTd d2d F TAST
g foF 9T Uehtur dgdicicR ahiSel
ca@nT TR e fe=reh 08.07.2014 &
IRES g3 S favey fAvRTeehd
o R HGFd AT Fellglale AUSH
ggIele & e H IR 9Edd
1 e fAEaRT X W INGFd o
Yl MG A 30.11.2015 & aRT
3T e 08.07.2014 F fARET o
gl GlEvT SR d qUEY &
R AEaRd & I« 8g
gaafdd &= Gar Sas &3 A
IATSTEfeRT & dlg d@RYd &< 3ifad
e el 28.05.2016 UG fHam
9% @Rt RESGT & amar
forea &= Rar = feRESar &
3afdenfoeyl  #oeT  garT Ui
ey e 28052016 & fawew
HFT /3R IYFT  H¥AT  Toled

IRye e # g difea &
Sl & Fadeadl 9ed o WWed

R dT & 3WIFd  dzdt @
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B USRI ST & &l
SR H URT 144 3oYo ISEd
gfgar 2006 & 3eddd e
05.11.2016 I Th &Adld alg Afoid
frarl o wwoher & 9d go
YT FSAT o 39ad 37U
feair 27.05.2017 & garT fREd &
HIS AT TGN AT B I7cl: SUTSTATTIDRY
ST GaRT  UIRA 3G f&eTren
27.052017 H fHET YhR & gEIET
T ST FRART wdid 8T gidT &
Hawa & AIREN Sl wd
ARG gl & &RUT oRed fhd S
AT gl

HA: T IR Sorde T
ARG gl & HRUT foREd & S
gl IREY & oFdadda # 9iRd
AW IRYA e 06.07.2017 fAREd

fpar arar g1 3nfeey SRy &
JFE TUE Ao JA™| die ETH
FRIAET Aol aridel &%ha? arl"

8. Mr. V.K. Ojha appearing on behalf
of the petitioner has submitted that the
learned Trial Court as well as the
Revisional Court has not considered that
the issue of maintainability could be
considered only after framing of
preliminary issue. However, without
framing of any issue the suit was rejected,
and as such the relevant provisions of
C.P.C. i.e. Order XIV Rule 1 (1 to 6) were
not complied with. Learned counsel also
submitted that since nature of the
proceedings under Section 38(1) of the
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Code does not create any right, therefore,
its disclosure was not mandatory.

9. Per contra, Mr. Rahul Sahai
appearing on behalf of the contesting
respondents has submitted that the
petitioner has not denied that details of
earlier —proceedings concluded under
Section 38(1) of the Revenue Code, 2006
were not disclosed in the plaint and since
its finding may have relevance, therefore,
both the Courts have rightly held that the
suit was not maintainable.

10. T have heard learned counsel for
the parties and perused the records.

11. Before adverting to the rival
submissions, few paragraphs of the
judgments passed by the Supreme Court in
the case of Kum. Geetha, D/o Late
Krishna & Ors. Vs. Nanjundaswamy &
Ors. (2023) INSC 964, and Eldeco
Housing and Industries Limited Vs.
Ashok Vidyarthi and others (2023) INSC
1043 Dbeing relevant on issue of
consideration of an application filed under
Order VII Rule 11 C.P.C., are respectively
reproduced hereinafter:

Kum. Geetha (supra)

“23.10. At this stage, the pleas
taken by the defendant in the written
statement and application for rejection of
the plaint on the merits, would be
irrelevant, and cannot be adverted to, or
taken into consideration. Sopan Sukhdeo
Sable v. Charity Commr., (2004) 3 SCC
137)”

Eldeco Housing (supra)

“26. However, the fact remains that
all the aforesaid documents, referred to by the
respondent in support of his plea for rejection
of the plaint, cannot be considered at this
stage as these are not part of the record with
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the Court filed along with the plaint. This is
the stand taken by the respondent-defendant in
the application filed under Order VII Rule 11
C.P.C. As noticed above, no amount of
evidence or merits of the controversy can be
examined at the stage of decision of the
application under Order VII Rule 11 C.P.C.
Hence, in our view, the impugned order of the
High Court passed in the Review Application
deserves to be set aside. Ordered
accordingly.”

12. It is well settled that the proceedings
arising out of Section 38(1) of the Revenue
Code are summary in nature and its finding
may not be final adjudication on the issue.
Still, since the suit was filed on basis of a oral
sale-deed and alleged possession thereon as
well as on plea of adverse possession,
therefore, any finding in regard to the sale-
deed must be part of the suit as well as the
petitioner ought to have came before any
Court with clean hands, therefore, he was
under legal obligation to disclose the earlier
proceedings, but admittedly he has not done
so, therefore, he has not come with clean
hands before the Court, which is a adverse
factor.

13. So far as other argument is
concerned, that to consider the application
under Order VII Rule 11 C.P.C., issues are
required to prove has no merit and for that a
reference is taken from the above referred
judgments that at the stage of consideration of
application under Order VII Rule 11 C.P.C,,
merit of the case is not required to be
considered, since it is an application for
rejection of the plaint.

14. In the aforesaid circumstances, the
Court is of considered opinion that there is no
illegality in the impugned orders dated
6.6.2022 and 27.5.2017. However, under
Order VII Rule 13 C.P.C., the petitioner has

still liberty to present a fiesh plaint in respect
of the same cause of action. Therefore, while
rejecting the prayers of this writ petition, it is
observed that the petitioner can take benefit of
Order VII Rule 13 CP.C, if so advised.
However, he has to disclose all the facts
including the earlier proceedings also.

15. In pursuance to the previous order
passed by this Court, concerned S.D.M.
and the S.H.O. were present in Court and
they have tendered unqualified apology that
they have acted in Thaste without
considering that the present writ petition
was pending before this Court. However,
they assure that such acts will not be
repeated in future.

16. The District Magistrate, Prayagraj as
well as the Commissioner of Police, Prayagraj
are directed to communicate their officers that
if the manner of doing a particular act is
prescribed under a provision of law, the act
must be done in that manner or not at all.

17. Present writ petition is, accordingly,
disposed off. Legal consequence shall follow.

18. Registrar (Compliance) to take steps.
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